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APPLICATION TO ADD A FOOTPATH TO THE DEFINITIVE MAP AND STATEMENT OF 
PUBLIC RIGHTS OF WAY – PEWSEY- MILTON LILBOURNE 

1. Purpose of Report

1.1.  To determine an application, made under Section 53 of the Wildlife and Countryside Act 

1981, to add footpaths to the definitive map and statement of public rights of way, in the 

Parishes of Pewsey and Milton Lilbourne. The claimed routes lead from footpath PEWS37 in 

an easterly direction to bridleway PEWS 38 where the route splits in two, one spur leading 

east on the northern side of a stream before crossing back over the stream and continuing 

east to bridleway MLIL18. The other spur leads east from bridleway PEWS38 on the 

southern side of the stream following the stream south easterly to its junction with bridleway 

MLIL18. 

2. Relevance to Council’s Business Plan

2.1. Working with the local community to provide a rights of way network fit for purpose, making 

Wiltshire an even better place to live, work and visit. 

APPENDIX 1
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3.      Location  
              

 
 

3.1    The claimed routes are south east of the village of Pewsey and just south of the small hamlet 

of Kepnal. Following the route of Hurly Lake stream the claimed routes cross over into the 

parish of Milton Lilbourne, with the village of Milton Lilbourne further to the east along the 

B3087. 

 

3.2    2014 Aerial Photo of area with public rights of way marked – footpaths denoted by purple 

lines and bridleways by green lines.   
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4.      Claimed Footpath Routes 

 
 

4.1. The application is made under Section 53 of the Wildlife and Countryside Act 1981, to add a 

footpath to the definitive map and statement of public rights of way in the parishes of Pewsey 

and Milton Lilbourne, leading from point A, at its junction with footpath Pewsey 37 leading 

south and the turning east to meet bridleway Pewsey 38. The route then splits in two, one 

leading on the north side of Hurly Lake (which is a stream) and continuing east to its junction 

with bridleway Milton Lilbourne at point B. The other leads from Pewsey 38 on the south side 

of Hurly Lake, continuing in a south easterly direction to its junction with bridleway Milton 

Lilbourne 18 at point C. Route A to C is approximately 1,050 metres long. Route A – B is 

approximately 880 metres long. 
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5.       Photographs 

Photos taken on 5th June 2017 of the claimed route. 

5.1 
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5.2 
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5.3 
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5.4 
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5.5 
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5.6
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5.7 
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5.8 
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5.9 
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5.10 
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5.11 
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5.11 
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5.12 
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5.13 
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5.14 
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5.15 
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 5.16  
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6.      Registered Landowners 
 

6.1.    The three owners of the land affected by the application are: 

Mrs Sarah Ingram Hill of Southcott House, Pewsey, Wiltshire, SN9 5JF- land hatched in blue 

Mrs Rachel Kim Laughton of Green Drove House, Green Drove, Pewsey, Wiltshire, SN9 

5JD- land hatched in green 

Mr Alexander Newbigging c/o Fyfield Manor, Pewsey, Wiltshire, SN9 5JS- land hatched in 

red 

James and Josephine Del Mar of Mills Farm. Southcott, Pewsey, Wiltshire, SN9 5JF- land 

hatched in orange were believed to have been directly affected by this application. Mr Del 

Mar has since stated his landownership only reaches up to the culvert entering the 

field(which is owned by Ms Laughton) and as such the claimed footpath does not actually 

enter his ownership. 
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6.2.   The application was made in the name of Pewsey East Walkers. The contact is Mr George 

Haddock of 8 St. Johns Close , Pewsey. Pewsey East Walkers have served notice on the 

landowners J.M Strong and Partners of Green Drove House , Pewsey, Ingram Holdings Ltd 

of Southcott House, Pewsey, D.K Newbigging of Fyfield Manor, Pewsey and Francis and 

Gaye Brook of Conygre Farm, Easton Royal who they state are the land tenants of D.K 

Newbigging. James and Josephine Del Mar did not have notice served upon them but have 

since been consulted on the application. Mr Del Mar has since informed officers he does not 

believe the claimed route is over his land as the entrance to the field which the claimed route 

traverses is owned by Mrs Laughton. 

 
7.      Background 

 
7.1.    Wiltshire Council are in receipt of an application made under Section 53 of the Wildlife and 

Countryside Act 1981, to add a footpath to the definitive map and statement of public rights 
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of way, in the parishes of Pewsey and Milton Lilbourne. The claimed routes lead from 

footpath PEWS37 in an easterly direction to bridleway PEWS 38 where the route splits in 

two, one spur leading east on the northern side of a stream before crossing back over the 

stream and continuing east to bridleway MLIL18. The other spur leads east from bridleway 

PEWS38 on the southern side of the stream following the stream south easterly to its 

junction with bridleway MLIL18.The application is dated 12th April 2017 and is made by 

Pewsey East Walkers c/o of 8 Manor St Johns Close, Pewsey, Wiltshire, SN9 5BJ on the 

grounds that public footpath rights can be reasonably alleged to subsist or subsist over the 

land, on the balance of probabilities, based on user evidence and should be recorded within 

the definitive map and statement of public rights of way. 

 

7.2.   The application forms comply with the regulations set out in regulation 8(3) Schedule 7 of the 

Wildlife and Countryside ( Definitive Maps and Statements) Regulations 1993 SI 1993 No 12 

and are accompanied by a plan drawn at a scale of 1:6000 highlighting the claimed route, 44 

completed user evidence forms and supporting evidence. 

 

8.     Initial Consultation 

           

            Wiltshire Council undertook an initial consultation regarding the proposal on 7th June 2017. 

User groups, Pewsey Parish Council, Milton Lilbourne Parish Council, landowners, the 

Council member for area, neighbouring properties and all interested parties were consulted 

as part of this process.  The following replies were received.  

 

8.1.    Pewsey Parish Council replied by email as follows: 

 

“Dear Craig, 

Your ref CH/PEWS/2017/02 

Firstly, you should know that the walkers concerned wanted Pewsey Parish Council to put 
this application in on their behalf.  

Two of the walkers attended the Full Council meeting on 14th March 2017 to put their case, 
but the Councillors voted, by a substantial majority, not to support them, believing that there 
was a good network of footpaths available in Pewsey already (copy of minutes attached item 
3/13). 
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Prior to the Council meeting, we had brokered a meeting with one of the landowners and the 
walkers. The landowner made an offer to accommodate the walkers which we believed to be 
very fair and reasonable, and we are disappointed that it has proved unacceptable to them.   

Yours sincerely 

Alison Kent 
Clerk to Pewsey Parish Council” 
 

The minutes referred to are below. The relevant section has been extracted from the full 

minutes. 

 
 PEWSEY PARISH COUNCIL  
MINUTES OF A MEETING OF THE FULL COUNCIL HELD IN THE PARISH OFFICE,  
BOUVERIE HALL, PEWSEY ON 14th MARCH 2017 at 7.00pm  
PRESENT: Cllr Haskell (Chairman), Cllr Fleming, Cllrs Mrs Dalrymple, Ann Hogg, Mrs 
Hughes, Mrs Hunt, Mrs Stevens, Cllrs Carder, Coppard, Eyles, Ford, Giles, Hagan, Kimber, 
Smith and Stevens.  
IN ATTENDANCE: Alison Kent (Clerk), Mr Haddock and members of the public.  
3/1 APOLOGIES: Cllr Kerry Pycroft, Cllrs Deck and Sharpe.  
3/2 DECLARATION OF INTEREST: Cllr Ford on item 8 c).  
3/13 FOOTPATHS: Cllr Haskell had reported the missing sign on FP39 and the bridge crossing 
on FP36. On 20th February, he, Cllr Deck and Eyles had met with local walkers and one of the 
landowners relating to a well-used route. The subsequent letter and map from the landowner had 
been circulated to all members along with the email correspondence between Mr Haddock and 
Rights of Way. Although already presented at the last Environment Committee, Mr Haddock 
explained the walkers’ case showing the application route marked in red. Nearly all definitive 
paths and bridleways in this area go north-south. This well walked route goes w-e, making it an 
important connecting route and as a circular route. He stated that it had always been one of the 
most used routes on the eastern side of Pewsey. New landowners had erected barriers since 
September 2016 on routes previously walked by many people without restrictions. It was 
important to realise that they were not seeking to create a new route, it was considered an ancient 
route possibly used for centuries.  
At the informal meeting with one of the landowners (there are four) the issue of ground nesting 
birds on nature strips at the field edges was cited. Vehicle tracks had been witnessed. He felt that 
the Rights of Way officer seemed pretty clear that the route could be turned into a defined route, 
especially if evidence provided of use for more than 20 years. The application was a dry legal 
process. If the Parish Council made the application then the process would be depersonalised. The 
effort made to reach a compromise was appreciated but the outcome not suitable. Over 40 people 
have completed the user evidence document and were also prepared to attend any public meeting 
or enquiry.  
Cllr Haskell said that the informal meeting was held to be fair and equitable. Cllr Giles said that 
the proposed route was not a registered footpath. The walkers were claiming it was a right of way 
created by historic usage, the landowners claiming that it is historic trespass. He felt that it was 
for the walkers to put together and present their case, not obligatory for the Parish Council to 
make the application. It was worth remembering the support that local landowners had given to 
various causes in Pewsey over many years which should be taken into consideration.  
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Cllr Mrs Hunt asked why the walkers insisted on adding a further route which was not a footpath 
when there was a perfectly accessible, legal route nearby. She had also noted the signs had been 
vandalised. Cllr Fleming accepted that the compromise only covered a quarter of the proposed 
route. With the opinion expressed by Rights of Way the application was likely to proceed whether 
the Parish Council liked it or not. He asked where the duty of the Parish Council lay, with the 
walkers or the landowners. Cllr Eyles agreed with the comments made by Cllr Giles. Cllr Ford 
could not agree with spending any money on the process. Cllr Stevens honestly believed that this 
route had not been used that often and suggested the application should be made by the local 
rambler group rather than the Parish Council.  
Cllr Giles proposed that the Parish Council do not lead an application for the registration of this 
route as an official Right of Way, seconded Cllr Ford, 15 for, 1 against.  
 

8.2.   Milton Lilbourne Parish Council replied by email on 4th July : 

         Craig  

 
Please be advised we as the Parish Council fully support the introduction (or re-introduction) of the said paths 
and opening of the countryside, but can offer no additional evidence in support currently  

 
Kind Regards  

 
 

ROBERT JONES Clerk  
Milton Lilbourne Parish Council   

 

A further email was received later that day : 

Dear Craig 
 
Please note in addition that Milton Lilbourne Parish Council in particular support route C as it 
is a well-used link between Clay Lane (ML1) bridleway and the recently re-opened bridleway 
18A, which runs along our western boundary. 
 
Yours sincerely 
 
David Fall 
(Vice Chairman MLPC) 
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8.3    Emma Kingston representing Alexander Newbigging responded; 
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8.4.   Maggie Roberts of Meadowcroft, Kepnal, Pewsey responded; 

 

 As you are aware, there is only one footpath mapped between Kepnal and Fyfield. As far as the 
parish boundary, this has been impassable for 3-4 weeks due to the oilseed rape tangling....on the 
east side of the parish boundary, the footpath  has been sprayed and kept clear.  
This enforces the need to keep the streamside paths open, as they always have been, and to allow 
people to move around independently without the use of cars.  
Regards, Maggie Roberts, Meadowcroft, Kepnal Sent from my Huawei Mobile 
 

8.5     Geoffrey Parsons the Wiltshire Ramblers representative for the area responded; 
 

         

 
 

8.6    Ms (Rachel) Kim Laughton and Ms Sarah Ingram Hill , both landowners, responded with 

landowner evidence forms and supporting evidence. These can be seen at appendix A and 

B of this report. 
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9.       Main Considerations for the Council 
 

9.1.  The definitive map and statement of public rights of way are conclusive evidence as to the 

particulars contained therein, however this is without prejudice to any question whether the 

public had at that date any right of way other than that right. Wiltshire Council is the 

Surveying Authority for the County of Wiltshire, excluding the Borough of Swindon. The 

Surveying Authority is the body responsible for the preparation and continuous review of the 

definitive map and statement of public rights of way. The Wildlife and Countryside Act 1981 

Section 53(2)(b) applies: 

 

“As regards every definitive map and statement the Surveying Authority shall- 

 

(a) as soon as reasonably practicable after the commencement date, by order make 

such modifications to the map and statement as appear to them to be requisite in 

consequence of the occurrence, before that date, of any of the events specified in 

subsection (3); and 

 

(b) as from that date, keep the map and statement under continuous review and as 

soon as reasonably practicable after the occurrence on or after that date, of any of 

these events, by order make such modifications to the map and statement as 

appear to them to be requisite in consequence of that event.”   

 

9.2. The event referred to in subsection 2 (as above) relevant to this case is: 

 

“(3) (c) the discovery by the authority of evidence which (when considered with all other 

relevant evidence available to them) shows – 

 

(i)  that a right of way which is not shown in the map and statement subsists or is 

reasonably alleged to subsist over land in the area to which the map relates, being a 

right of way such that the land over which the right subsists is a public path, a 

restricted byway or subject to section 54A, a byway open to all traffic.” 

 

9.3. Section 53 (5) of the Act allows any person to apply for a definitive map modification order 

under subsection 2 (above), as follows: 
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“Any person may apply to the authority for an order under subsection (2) which makes 

such modifications as appear to the authority to be requisite in consequence of the 

occurrence of one or more events falling within paragraph (b) or (c) of subsection (3); 

and the provisions of Schedule 14 shall have effect as to the making and determination 

of applications under this subsection.” 

 

9.4.  Schedule 14 of the Wildlife and Countryside Act, states: 

 

“Form of applications 

1. An application shall be made in the prescribed form and shall be accompanied 

by: 

(a) a map drawn to the prescribed scale and showing the way or ways to which 

the application relates; and  

(b) copies of any documentary evidence (including statements of witnesses) 

which the applicant wishes to adduce in support of the application.” 

 

The prescribed scale is included within the “Statutory Instruments 1993 No.12 Rights of 

Way – The Wildlife and Countryside (Definitive Maps and Statements) Regulations 

1993”, which states that “A definitive map shall be on a scale of not less than 1/25,000.” 

2. (1) Subject to sub-paragraph (2), the applicant shall serve a notice stating that the 

 application has been made on every owner and occupier of any land to which the 

 application relates 

 (2) If, after reasonable inquiry has been made, the authority are satisfied that it is not 

 practicable to ascertain the name or address of an owner or occupier of any land to 

 which the application relates, the authority may direct that the notice required to be 

 served on him by sub-paragraph (1) may be served by addressing it to him by the 

 description ‘’owner’ or ‘occupier’ of the land (describing it) and by affixing it to some 

 conspicuous object or objects on the land. 

(3) When the requirements of this paragraph have been complied with, the applicant 

 shall certify that fact to the authority. 

 (4) Every notice or certificate under this paragraph shall be in the prescribed form. 
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 9.5.  Section 31 (as amended) of the Highways Act 1980, refers to the dedication of a way as a 

highway, presumed after public use for 20 years: 

 

“(1)  Where a way over any land, other than a way of such a character that use of it by 

the public could not give rise at common law to any presumption of dedication, has 

been actually enjoyed by the public as of right without interruption for a full period 

of 20 years, the way is to be deemed to have been dedicated as a highway unless 

there is sufficient evidence that there was no intention during that period to 

dedicate it. 

(2)  The period of 20 years referred to in subsection (1) above is to be calculated 

retrospectively from the date when the right of the public to use the way is brought 

into question, whether by a notice such as is mentioned in subsection (3) below or 

otherwise. 

 

(3)  Where the owner of the land over which any such way as aforesaid passes –  

(a) has erected in such a manner as to be visible by persons using the way a 

notice inconsistent with the dedication of the way as a highway; and 

 

(b) has maintained the notice after the 1st January 1934, or any later date on which 

it was erected, the notice, in the absence of proof of a contrary intention, is 

sufficient evidence to negative the intention to dedicate the way as a highway. 

 

(4)  In the case of land in the possession of a tenant for a term of years, or from year to 

year, any person for the time being entitled in reversion to the land shall, 

notwithstanding the existence of the tenancy, have the right to place and maintain 

such a notice as is mentioned in subsection (3) above, so however, that no injury 

is done thereby to the business or occupation of the tenant. 

 

(5)  Where a notice erected as mentioned in subsection (3) above is subsequently torn 

down or defaced, a notice given by the owner of the land to the appropriate council 

that the way is not dedicated as highway is, in the absence of proof to a contrary 

intention, sufficient evidence to negative the intention of the owner of the land to 

dedicate the way as highway. 

(6)  An owner of land may at any time deposit with the appropriate council- 

(a) a map of the land on a scale of not less than 6 inches to 1 mile and 
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(b) a statement indicating what ways (if any) over the land he admits to having 

been dedicated as highways; 

And, in any case in which such a deposit has been made, statutory declarations 

made by that owner or by his successors in title and lodged by him or them with 

the appropriate council at any time – 

(i) within ten years from the date of deposit 

(ii) within ten years from the date on which any previous declaration was last 

lodged under this section, 

to the effect that no additional way (other than any specifically indicated in the 

declaration) over the land delineated on the said map has been dedicated as a 

highway since the date of the deposit, or since the date of the lodgement of such 

previous declaration, as the case may be, are, in the absence of proof of a 

contrary intention, sufficient evidence to negative the intention of the owner or his 

successors in title to dedicate any such additional way as a highway. 

 

(7)  For the purpose of the foregoing provisions of this section, ‘owner’, in relation to 

any land, means a person who is for the time being entitled to dispose of the fee 

simple in the land; and for the purposes of subsections (5) and (6) above ‘the 

appropriate council’ means the council of the county, metropolitan district or 

London Borough in which the way (in the case of subsection (5)) or the land (in the 

case of subsection (6)) is situated or, where the land is situated in the City, the 

Common Council. 

 

(7A) Subsection (7B) applies where the matter bringing the right of the public to use a 

way into question is an application under section 53(5) of the Wildlife and 

Countryside Act 1981 for an Order making modifications so as to show the right on 

the definitive map and statement. 

 

(7B) The date mentioned in subsection (2) is to be treated as being the date on which 

the application is made in accordance with paragraph 1 of Schedule 14 to the 

1981 Act. 
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(8)  Nothing in this section affects any incapacity of a corporation or other body or 

person in possession of land for public and statutory purposes to dedicate a way 

over land as a highway if the existence of a highway would be incompatible with 

those purposes.” 

 

9.6. Section 32 of the Highways Act 1980, states that the authority may consider a range of 

historical documents and their provenance: 

 

“Evidence of dedication of a way as highway 

 

A court or other tribunal, before determining whether a way has or has not been 

dedicated as a highway, or the date on which such dedication, if any, took place, shall 

take into consideration any map, plan or history of the locality or other relevant 

document which is tendered in evidence, and shall give such weight thereto as the court 

or tribunal considers justified by the circumstances, including the antiquity of the 

tendered document, the status of the person by whom and the purpose for which it was 

made or compiled, and the custody in which it has been kept and from which it is 

produced.” 

 
10.     Documentary Evidence 

            

10.1. Ordnance Survey (OS) maps covering the area have been viewed using the National Library 

of Scotland website  http://maps.nls.uk  to ascertain if any historical evidence could be found 

of a public right existing over the claimed route. 

        

         

 

 

 

 

 

 

 

 

 

http://maps.nls.uk/
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10.2   OS Map 1886/7 Scale of 1:2500 
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  10.3 OS Map 1900 scale of 1:2500 
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10.4  OS Map 1936/9 scale 1:2500 
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10.5. In the maps above it can be seen that no recorded footpath or any other path was recorded  

on any of the OS maps dating back to 1886.  It should be noted from 1888, OS maps carried 

a disclaimer that the representation of a track or way on the map was not evidence of a 

public right of way.   

10.6.The preliminary step to creating the definitive map of public rights of way as a result of the 

National Parks and Countryside Access (NPACA) act 1949 was for each parish to submit a 

map to the county council marking the public rights of way which they believed existed in 

their parish. The parish claim map and statements, submitted by Pewsey and Milton 

Lilbourne Parish Councils can be seen below. 

10.7. Pewsey Parish Claim map- surveyed 1950-1951 
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10.8.  Milton Lilbourne Parish Claim Map- surveyed 1951 
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10.9.  Looking at the parish claim maps and the historic OS maps it can be seen that the claimed  

route subject to this application has not been claimed as a public right of way in the past. 

10.10. The 1952 Pewsey Rural District Council Definitive Map does not record the route as a 

public right of way.                                 

 

10.11.In summary, no evidence has been found that the claimed route has been recorded as a 

public footpath or a path of any kind in the various documents examined. 

11.    Twenty Year Use 

11.1.  Section 31 of The Highways Act 1980 states: ( see paragraph 9.7 of this report for section  

31 in full) 

“(1)  Where a way over any land, other than a way of such a character that use of it by 

the public could not give rise at common law to any presumption of dedication, has 

been actually enjoyed by the public as of right without interruption for a full period 

of 20 years, the way is to be deemed to have been dedicated as a highway unless 

there is sufficient evidence that there was no intention during that period to 

dedicate it. 
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11.2. The period of 20 years is taken as 20 years counted back from the date that the way was first 

called into question. In this case it is deemed the way was brought into question when the 

current owners of the land erected signs and barriers across the claimed routes in Autumn of 

2016. Different months have been quoted when these barriers were  erected, but all of them 

state at some time between September and December 2016. Therefore the relevant 20 year 

period for this case is 1996-2016. 

12.    User Evidence Forms 

         As part of the application, a total of 44 witness forms were submitted as evidence. The use of 

the way claimed by these 44 users covers the period 1952-2017.  

12.1. When considering the relevant 20 year period of 1996-2016 in this case, of the 44 users, 12 

claim to have used the route for the whole 20 year period of 1996-2016 on a frequent basis , 

some claiming to have used it daily or three / four times a week. A further 18 users have 

claimed 10+ years of use between 1996-2016 and 13 have claimed less than 10 years use in 

the 20 year period considered. This takes the total number of individual users in the 20 year 

period to 43. The one other completed user form declared they were unsure at what date 

their use started, however they do state “ I retired 12 years ago and have used the “ 

footpath” / field edge often during this time- occasionally prior to this” so it can be 

ascertained from this statement his use has been at least 11 years of the relevant 20 year 

period. 1 user has also declared their family owned some of the land and so their use at that 

time, of that part of the route is likely to have been by right and must be discounted. 
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12.2. Below is a chart showing the number of individual users who claimed use in each year from 

1930s-2017. 

                                               Chart showing usage of way 

 

For the relevant 20 year period (1996-2016) it can be seen that between 15 and 42 individual 

users are using the path each year, with the claimed use increasing in the 2000s. This could 

be due to the increase in population of the village or that persons using the routes further 

back in time have either passed on or moved away from the area. Consistent use can be 

seen from the 1970s onwards. The earliest claimed use dates back to the 1930s although it 

should be noted this individual’s family owned some of the land at that time and so their use 

could be by right at that time. The first use as of right can be seen to be from 1952. It should 

also be noted this chart does not delineate between the slightly different uses claimed of the 

routes walked; only recording any use of any part of the claimed route.  

12.3. It should be noted that not all user forms claimed the entire route. This is demonstrated on 

the map below. 
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12.4. It can be seen that of the 44 user evidence forms submitted 37 of the users claim to have 

walked the entirety of the application route, the other 7 claiming to have used part of the 

route (blue and brown route). Three other small spurs of path are claimed in very small 

numbers (green, gold and pink routes). It is deemed that the user evidence submitted for 

these spurs are not sufficient to warrant further discussion or consideration for the purpose 

of this report. 

12.5. There is no statutory minimum level of users required for the presumption of dedication. The 

quality of the evidence i.e its honesty, accuracy, credibility, and consistency are of much 

greater importance than the number of users. 
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   In R (Lewis) v Redcar and Cleveland Borough Council UKSK 11 (03 March 2010), a Town 

and Village Green registration case, Lord Walker refers to Mr Laurence QC, who: 

 

“…relied on a general proposition that if the public (or a section of the public) is to acquire a 

right by prescription, they must by their conduct bring home to the landowner that a right is 

being asserted against him…” 

 

Lord Walker goes on to quote Lindley L J in the case of Hollins v Verney [1884] giving the 

judgement of the Court of Appeal: 

 

“…no actual user can be sufficient to satisfy the statute, unless during the whole of the 

statutory term…the user is enough at any rate to carry to the mind of a reasonable person 

who is in possession of the servient tenement the fact that a continuous right to enjoyment is 

being asserted, and ought to be resisted if such right is not recognised and if resistance to it 

is intended.” 

 

12.6.  What must be considered is the level of user, i.e. 44 users whose claimed use is on the 

whole consistent. The 20 year period which must be considered, 1996-2016, all 44 users 

claim some use in the 20 year period. The use of the path can be seen to be increasing in 

recent years (see chart at 12.2). It should be noted the population of Pewsey has increased 

significantly in recent years, with a recorded population of 2,647 in 1971 and 3,634 in 2011.  

We must consider whether or not this claimed use is sufficient to make the landowners 

aware that a public right was being asserted against them? The level of claimed use and 

clear public feeling and knowledge of this route would indicate the owners/ occupiers of the 

land would have been aware of the path being used if present. The fact that people were 

using the claimed path is not disputed by the owners of the land from 2007 onwards, the 

nature of the use is disputed, and these points will be discussed later in the report. 

 

12.7. The 44 people who filled out witness forms had an opportunity to give extra comments or 

observations at the end of the form.  A number of people took the opportunity to fill out this 

section. Many of the users state the claimed route offers a circular route linking with other 

existing rights of way which run predominantly north/south up to Pewsey Hill with few if any 

linking paths east/west. The addition of the claimed route would offer a circular route without 

the requirement to scale Pewsey Hill, however the need or want of a route is not a 

consideration under Section 53 of the Wildlife and Countryside Act 1981. One user has 

included aerial photography of the area dating back to the 1940s, these images can be 
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viewed at www.getmapping.com, and claims these images show evidence of the routes 

being used as a path. I do not consider these images to be clear evidence of use of the route 

as a public footpath as they are not clear and the lines that are visible may have been 

caused by farm vehicles or private use of some other kind. The images will not be relied 

upon for evidence.  

 

12.8. Some users have stated they have used the western section of the application route as the 

existing rights of way PEWS36 and 39 have been unavailable until recent years as a bridge 

has been missing on both paths. Also MLIL18A has not been available due to a missing 

bridge until recently. See map below. 

 

         

 
 

         The bridge accessing PEWS36 and 39 were replaced/ installed by Wiltshire Council in July 

2015, the bridle bridge on Milton Lilbourne 18A was installed by Wiltshire Council in 

February 2017. Wiltshire Councils rights of way department carried out a parish survey of 

Pewsey in May 2011 and found that neither right of way PEWS36 nor 39 had bridges, and it 

was noted on the inspection report that bridges were required at these locations. Milton 

http://www.getmapping.com/
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Lilbourne was similarly inspected in January 2013 and it was noted that at the location of the 

newly installed bridle bridge was a sleeper bridge which was not adequate for a bridleway 

but may have allowed for foot traffic, albeit not in a satisfactory manner. It is not known at 

what date previous bridges either collapsed or existed at all in the case of PEWS39 and 

MLIL18A. It can be seen in the case of PEWS36 on the 1950/51 Pewsey Parish claim map ( 

see 10.6) the parish surveyor marked at the location of the bridge in question “bridge broken” 

but no records of any repair or replacement have been found up until the survey in 2011 and 

subsequent replacement installed in July 2015. It is also not known when or if MLIL18A had 

an appropriate bridle bridge before the installation by Wiltshire Council of a new bridge in 

February 2017. Records have been found dating back to 2007 that only a sleeper bridge was 

in place on this route. The lack of bridges on these routes could be seen to have had an 

effect on the available routes to the public and may have contributed to the public walking on 

routes other than the legally recorded public rights of way. However it is clear this is not the 

sole reason the application route was walked , with many users stating they walked the 

application route for access to the countryside and following the stream in general and 

forming circular walks. 

 

12.9. There is some evidence of bridle way use of the route, i.e. on bicycle or horseback. 2 users 

of the 44 have claimed use on pedal cycle, one of which was monthly and 1 of which daily. 

With such limited user evidence claiming use of bicycle or horse the application will  be 

considered as an application to record a public footpath with rights on foot only. 

 

13.    Objections 

13.1. As part of the consultation process the landowners were consulted. The three landowners 

affected are Mrs Kim Laughton, Mr Alexander Newbigging and Mrs Sarah Ingram Hill.  

13.2. Mrs Laughton and Mrs Ingram Hill required longer than the initial consultation date to submit 

their evidence and statements and was duly received by Wiltshire Council in August and 

September 2017 in the form of Landowner Evidence Forms, supporting documents and 

statements ( see appendix A and B). Mr Newbigging who is represented by Emma Kingston 

of Carter Jonas has objected to the application in principle (see 8.3) and has confirmed he 

has no further evidence to submit and is aware of the evidence Mrs Laughton has submitted. 

13.3. Pewsey Parish Council responded to the initial consultation ( see 8.1) stating they voted 

against making this application on behalf of the walkers by a large majority of 15 to 1. The 

parish state the reasons for not supporting this application is that there are adequate 
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footpaths in the area already and that a reasonable offer was made by the landowners to 

accommodate the walkers wishes. Conversely Milton Lilbourne Parish Council wrote in 

support of the application (see 8.2). Neither Parish Council offered any evidence. The case 

must be judged on the evidence available, the want or need for the claimed route is not a 

consideration applicable to section 31 of the Highways Act (see 9.7). 

14.    Signs and Notices 

14.1. The evidence provided by Mrs Laughton and Mrs Ingram Hill both include statements from 

Mr Mike Hooper who farmed the land in question between 2001 and 2016 when the land 

was sold. In his signed statement Mr Hooper states there was no evidence of use of the path 

before 2007, as the fields were ploughed and cropped to their margins, when the land was 

put into an Entry Level Stewardship scheme one of which the requirements was for a 6 

metre wide environmental strips to be put along the edges of the fields. These 6 metre strips 

which are mapped in the evidence provided (see appendix A) do match the claimed path. Mr 

Hooper says use of the route only began when these 6 metre wide strips were introduced for 

the stewardship scheme and he and his staff asked people numerous times to not walk on 

these environmental strips as the farm could be penalised for allowing walkers on these 

strips as they are specifically for wildlife.  

14.2. Mr Hooper goes on to say that at the quarterly meeting held on the 14th May 2008 between 

himself , the previous landowner and his farm management company it was agreed to place 

signs on the 6m margins stating no footpath as a matter of urgency, the signs being 12” x 8” 

in size, a copy of the minutes of the meeting and a map showing locations of where the signs 

were erected can be seen in appendix A. Looking at the minutes provided of the meeting 

under the heading “ENTRY LEVEL SCHEME” it states “ MH was still to erect the signs on 

the 6m margins. This would be done as a matter of urgency” The minutes do not state the 

wording or nature of the signs to be erected.  

14.3. I have emailed Mr Hooper and asked if he had any photographs of the signs at that time or if 

he remembered the wording of the signs, Mr Hooper responded “Dear Mr Harlow . I did have 

photographs of the signs but unfortunately they have been long since deleted which is a shame. I 

assume you meant wording in your email and as such to the best of my recollection it read: Please 

keep off, these are environmental stewardship margins not to be walked on. The wording may not be 

completely correct but it was to that effect. I know that we erected them not long after they were 

established and had them pulled up and thrown into the ditches almost immediately. We re erected 

them only to have it done again!.” . Mr Hoopers signed statement is backed up by a signed 

statement from Mr Tony Blanchard who has been employed by Mike Hooper since 2005 
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(see appendix A). Mr Blanchard states he helped Mr Hooper erect signs in spring 2008 

notifying walkers that they were not to walk on environmental strips as these were not 

footpaths. Mr Hooper and Mr Blanchard both state the signs were torn down and thrown in 

the ditch, were retrieved and reinstated only to be torn down again and eventually they gave 

up as the signs were lost. 

14.4. The evidence provided by Mr Hooper and Mr Blanchard is at odds with the evidence 

provided by the 44 user evidence forms. A specific question is asked in the UEF which says 

“Have you ever seen any signs or notices suggesting whether or not the application is a 

public right of way?( for example “Private”, “Keep Out”, No Right Of Way “Trespassers will be 

prosecuted”). None of the 44  people who completed user evidence forms answered this 

question stating they saw any signage on the routes prior to the new landowners erecting 

signage in late 2016. 36 of the UEFs claimed use of the route covers the year 2008 when Mr 

Hooper and Mr Blanchard state they erected signage. This leaves 2 signed statements 

saying they erected signage in 2008 informing the public not to walk on the route and 36 

signed statements saying they walked the route during 2008 and saw no such signage. The 

signs could have been erected and torn down before any of the 36 users who have 

submitted user evidence saw the signs, however with the contradictory evidence it is not 

possible to draw firm conclusions.  

14.5. A statement was also submitted by Mr Robert Hodgson who was employed by Mike Hooper 

and worked on the land in question from 2013-2016. Mr Hodgson states he approached 

people throughout the time he worked on the land who were walking on the field margins 

and asked them to keep off and keep to official footpaths. He also describes an incident in 

which a man and his dog would not move out of the way in order for Mr Hodgson to continue 

ploughing the field, after repeatedly asking the man to move he did. None of the user forms 

describe an incident before 2016 in which they were challenged and indeed it is possible 

none of them were challenged and the individuals that were challenged have not submitted 

any evidence. A conflict of evidence is apparent on the matter of users of the path being 

challenged. 

14.6. The intention or lack of intention to dedicate a path a public right of way is addressed in 

section 31 of the Highways Act specifically addressing erecting notices or signs in the 

following sections 

(2)  The period of 20 years referred to in subsection (1) above is to be calculated 

retrospectively from the date when the right of the public to use the way is brought 
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into question, whether by a notice such as is mentioned in subsection (3) below or 

otherwise. 

 

(3)  Where the owner of the land over which any such way as aforesaid passes –  

(a) has erected in such a manner as to be visible by persons using the way a 

notice inconsistent with the dedication of the way as a highway; and 

 

(b) has maintained the notice after the 1st January 1934, or any later date on which 

it was erected, the notice, in the absence of proof of a contrary intention, is 

sufficient evidence to negative the intention to dedicate the way as a highway. 

 

(4)  In the case of land in the possession of a tenant for a term of years, or from year to 

year, any person for the time being entitled in reversion to the land shall, 

notwithstanding the existence of the tenancy, have the right to place and maintain 

such a notice as is mentioned in subsection (3) above, so however, that no injury 

is done thereby to the business or occupation of the tenant. 

 

(5)  Where a notice erected as mentioned in subsection (3) above is subsequently torn 

down or defaced, a notice given by the owner of the land to the appropriate council 

that the way is not dedicated as highway is, in the absence of proof to a contrary 

intention, sufficient evidence to negative the intention of the owner of the land to 

dedicate the way as highway. 

 

14.7.As can be seen it is the landowner’s responsibility to maintain any such notice and where it  

is torn down to give notice to the appropriate council that the way is not dedicated as 

highway. Wiltshire Council have no record of any such notice in relation to any such notices 

that were torn down. As discussed earlier photographic evidence that Mr Hooper may have 

of the signage was requested but unfortunately he does not have any and we do not have 

the exact wording of the signs that are claimed were displayed. If it were considered that the 

signs erected in 2008 were sufficient to show a lack of intention to dedicate this would lead 

the path to be called into question in 2008 and the 20 year relevant period to be considered 

could be taken as 1988-2008, which in itself may have adequate user evidence with over 10 

users claiming use dating back to 1988, but this will not be explored further at this point. 
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15.    As of right 
 
15.1. Section 31(1) of the 1980 Highways Act requires that the use by the public must have been 

as of right without interruption for a full period of 20 years. 

     The term ‘as of right’ is considered to mean without force (nec vi), without secrecy (nec    

clam) and without permission (nec precario). 

     Without Force       
15.2. None of the 44 users has declared in their form they used any force to access the path. The 

only barriers that have been mentioned in any form are ditches and barbed wire fences 

which were erected in late 2016 by the new landowners which led the path to be called into 

question. This is supported by the evidence supplied by the landowners who erected barriers 

in 2016 but there is no recollection of any physical barrier in previous years. 

 

     Without Secrecy 
15.3. The use of the path is questioned by the landowners, who claim the path was not used 

before 2007 when 6 metre wide strips were implemented for the stewardship scheme as the 

route was ploughed and cultivated to the edge of the fields. However the actual use of the 

path from 2007 onwards is not questioned by Ms Laughton and Ms Ingram Hill, however Mr 

Newbigging in his letter of objection states “ the Newbigging family have lived in Fyfield and 

indeed have owned the land immedialtely north for over thirty years. During this time, it has 

not been apparent that frequent use has been made of this path, and it is evident from the 

physical state of the ground that frequent use has not been made- see photo (taken May 

2017)” ( see 8.3). This photo does not give clear evidence of a lack of use of this section of 

the claimed route and in any case is taken in May 2017 months after barriers were erected in 

late 2016 to stop or at least limit the use of the route in which time clear signs of use may 

have overgrown or faded. It does not seem that the use of the way before or after 2007 was 

in secrecy.  

 

     Without Permission 
15.4. Of the 44 user evidence forms none have said they had permission to use the route. 

However one of the users, Charlene Twisk, owned some of the land previously and so her 

use of the land during that period would have been by permission as her family owned the 

land. Ms Laughton claims in her submission Gill Cooke, who submitted a user evidence 

form, also had permission to use the land through her familys ownership of the land. These 

two users’ evidence could be investigated further as to ascertain when their family ownership 
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ceased but even if we excluded these two users that leaves 42 users who had no permission 

to use the route. The landowners do not claim to have given permission to anyone to use the 

route. 

 

16.    Landowner’s intention 

 
16.1. Under Section 31 of the Highways Act 1980, there is a presumption of dedication after 

uninterrupted public use of a route for a period of 20 years or more in a manner that is “as of 

right”, unless during that period, there can be demonstrated there was no intention on the 

landowner’s part to dedicate the land as a highway during that period. Intention to dedicate 

was discussed in the Godmanchester case, R ( on the application of Godmanchester Town 

Council (Apellants) v. Secretary of State for the Environment , Food and Rural Affairs ( 

Respondent) and one other action R (on the application of Drain) ( Appellant) v. Secretary of 

State for the Environment, Food and Rural Affairs ( Respondent) and other action  [2007] 

UKHL 28, which is considered the leading authority in this matter. In his leading judgement 

Lord Hoffman approved the words of Denning LJ in the Fairey case, 1956: seen at 

paragraph 20 of the Godmanchester case: 

 

         “…in order for there to be “sufficient evidence there was no intention” to dedicate the way, 

there must be evidence of some overt acts on the part of the landowner such as to show the 

public at large – the public who use the path…that he had no intention to dedicate. He must 

in Lord Blackburn’s words, take steps to disabuse these persons of any belief that there was 

a public right…” 

 

16.2. In the same case, Lord Neuberger of Abbotsbury went further on this point in paragraph 83 

of the case: 

      

         “…the cogent and clear analysis of Denning LJ in Fairey v Southampton County Council 

[1956] 2 QB at 458, quoted by Lord Hoffman, clearly indicated that the intention referred to in 

the proviso to section1(1) of the 1932 Act was intended to be a communicated intention. 

That analysis was accepted and recorded in textbooks and it was followed and applied in 

cases identified by Lord Hoffman by High Court Judges and by the Court of Appeal for the 

subsequent forty years. Further, it appears to have been an analysis which was acceptable 

to the legislature, given that section (1) of the 1932 Act was re-enacted in section 34(1) of 

the Highways Act 1959 and again in section 31(1) of the 1980 Act.” 
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         Lord Hoffman went on the say at paragraph 32: 

“I think that upon the true construction of section 31(1), “intention” means what the relevant 

audience, namely the users of the way would reasonably have understood the owner’s 

intention to be. The test is…objective: not what the owner subjectively intended not what 

particular users of the way subjectively assumed, but whether a reasonable user would have 

understood that the owner was intending, as Lord Blackburn put it in Mann v Brodie (1885), 

to “disabuse” [him] of the notion that the way was a public highway.” 

 

16.3. On 27th July 2017 Mrs Sarah Ingram Hill made a deposit under s.31(6) Highways Act 1980  

and section 15A (1) of the Commons Act 2006 declaring the public rights of way over the 

land in her ownership that is affected by this application and that no other ways have been 

dedicated as highways over her property. Similarly Mrs Kim Laughton also made a deposit 

on 27th July 2017 under s.31(6) Highways Act 1980  and section 15A (1) of the Commons 

Act 2006 declaring the public rights of way over the land in her ownership that is affected by 

this application and no other ways have been dedicated as highways over her property. 

These deposits are available to be viewed online 

at http://php.wiltshire.gov.uk/row/sect31deposits/deposit_search.php . A duly made deposit 

under s.31(6) HA80 is, in the absence of proof of a contrary intention, is sufficient evidence 

to negative the intention of the owner or his successors in title to dedicate any such 

additional way as a highway.  

16.4. The deposits and declarations made on this land only protects its status from the date of the 

deposit, in this case 27th July 2017 and as such does not demonstrate the landowners lack of 

intention to dedicate this route before that date. The 20 year period of use claimed by users 

from 1996-2016 is not affected by these deposits. 

17.    Width and Route 

17.1. The route claimed by the users in the main follows the same two routes – see 12.3 of this 

report. It is disputed by the landowners that parts of this route was used before 2007 as the 

fields were ploughed to the edge and made into 6m wide strips in 2007. It is clear a 6 metre 

wide strip would be more attractive to walkers than a ploughed field, but it would not be 

impossible for walkers to use the edge of a ploughed / cultivated field. 36 of the users claim 

to have used the path before the year 2007 and there is no mention of the change in nature 

of the route being a factor in their use of the route in any manner. 

 

17.2. Below is aerial photography of the area showing the fields in question. 

http://php.wiltshire.gov.uk/row/sect31deposits/deposit_search.php
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         2001 aerial photo. 

         It can be seen in the 2001 aerial photo the route has been cultivated close to the edge of the 

stream. 

17.3. 

         2005/06 aerial photo. 

         Again in 2005/06 the field are cultivated close to the edge of the stream. 

17.4. 2014 aerial photo.   
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          In the 2014 aerial photo it can be seen strips have been left along the edge of the fields in 

question as per the landowners’ statements of a 6m strip being left for the stewardship 

scheme. 

17.5. It does raise questions that none of the users mention or refer to the change in nature of the 

routes in 2007 which there is evidence did take place. As stated earlier in the report it is not 

improbable people can walk along the edge of cultivated fields but with such a change in the 

width and land management of a stream side path for it not be mentioned in any of the user 

evidence forms does leave this a point to examine further under possible future cross 

examination.  

17.6. The width of the path claimed in the user evidence forms vary from statements such as “ 1m” 

, “width for two people”, “ 2-10ft”, “minimum 3.5m”, “10m wide” to “variable” amongst other 

measurements. The nature of the path on the ground would certainly be narrower to the eye 

at the western end of the path going south from PEWS37 as it follows the edge of a field 

which is often cultivated. Whereas, as has been discussed, the path east of PEWS38 

following the stream follows 6 metre wide strips left by the landowner which were created in 

2007. This does not mean the whole 6 metres would have been used as the path and further 

to that point before 2007 there were not 6m strips left but none of the users make reference 

to this in relation to the width of the path or in any manner. Neither do many of the user 

evidence forms make a distinction between different sections of the path when stating the 

width of the path but it would not be reasonable to assume a statement of 6 metres would be 

applicable to the whole path or that the behaviour of a reasonable walker would lead them 
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over a 6 metre wide area. It is the officers’ conclusion that the width of the path if recorded 

would be 2 metres. 

 

18.    Common Law Dedication 

 
18.1. Section 5 of the Planning Inspectorate’s Definitive Map Orders: Consistency Guidelines 

suggest that even where a claim meets the tests under Section 31 of the Highways Act 1980 

for dedication under statute law, there should be consideration of the matter at common law. 

 

 Dedication at common law may be considered where a way has been used by the public for 

less than 20 years. Where the origin of a highway is not known, its status at common law 

depends on the inference that the way was in fact dedicated at some point in the past.  

 

 A highway can be created at common law by a landowner dedicating the land to the public 

for use as a highway, either expressly, or in the absence of evidence of actual express 

dedication by landowners, through implied dedication, for example making no objection to 

overt public use of the way. It also relies upon the public showing their acceptance of the 

route by using the way. Whilst the principles of dedication and acceptance remain the same 

in both statute and common law, there is a significant difference in the burden of proof, i.e. at 

common law the burden of proving the owners’ intentions remains with the applicant. Whilst 

it is acknowledged that dedication of the route as a public highway may have taken place at 

common law at some time in the past, it is recognised that in practice evidence of such 

dedication is difficult to obtain and it is then more usual to apply Section 31 of the Highways 

Act 1980.  

 

18.2. Relatively few highways can be shown to have been expressly dedicated. In this case I do 

not believe the landowners actions have expressly dedicated the way as a highway. It could 

be argued the previous landowners’ lack of objection to use of the path by not taking any 

action to express their intention not to dedicate way as a highway could lead to there being a 

case at common law. However this will not be relied upon for this case and section 31 of the 

Highways Act 1980 will be applied. 
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19.   Conclusion 

 
  19.1. This application to add a footpath to the definitive map and statement in the parishes of 

Pewsey and Milton Lilbourne has attracted a lot of local interest with 44 users submitting 

evidence via user forms claiming to have used the path during various periods over the last 

20 years and beyond. The land was sold in 2016 and the new landowners, of whom there 

are three who are directly affected, blocked the application route in the knowledge it was not 

a recorded public right of way on the definitive map, thus prompting the local population to 

submit an application to Wiltshire Council to record the path as a public footpath.  

 

    19.2.The main weight of evidence in support of the application comes in the form of the 44 user 

forms. Having examined these forms there is clear and consistent use of the way claimed 

dating back decades and a large amount of use claimed in the 20 year period considered 

under section 31 of the Highways Act. The previous landowner before the change of 

ownership in 2016 may not have been on site to see the use of the application route but it 

would seem unlikely they were completely unaware of the use claimed and no direct action 

was taken until 2008 to erect signs on the route to inform the public it was not a public right 

of way. 

  

19.3.A key argument raised by the landowner and supported by witness statements state the 

way was not used until 2007 when 6 metre wide strips were left uncultivated around the 

edge of the fields which unwittingly encouraged the use of the way. This is in contrast to the 

evidence submitted by the 44 users of whom a high proportion claim use of the way before 

and during 2007. Aerial photography does support the statement that the routes were 

cultivated to the edge of the fields before 2007 but this does not mean the route cannot have 

been used by the public at all. In such a matter where this is no conclusive evidence to 

ascertain the facts the fairest outcome is for the witnesses on either side to be cross 

examined on their evidence.  

 

19.4. Statements from the farm workers were submitted claiming to have erected signs on the 

application route in 2008 and this is supported by the minutes of a meeting, although these 

minutes do not state the purpose or wording of the signs to be erected. The signs were then 

torn down and eventually the workers gave up re-erecting them. None of the 44 user forms 

claim to have seen any signs pre- dating the signs and barriers erected in 2016 which gave 

the impression the way was not dedicated as a public right of way. Again there is a clear 
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conflict in the evidence submitted and with no incontrovertible evidence either way the fairest 

outcome is for the witnesses on either side to be cross examined on their evidence. 

 

19.5. The case of R v Secretary of State for the Environment, ex p.Bagshaw and Norton, Queen’s 
Bench Division (Owen J.): April 28, 1994, deals with the applications of both Mrs Norton and 
Mr Bagshaw, who had applied to their respective County Councils for Orders to add public 
rights of way to the definitive map and statements, based upon witness evidence of at least 
20 years uninterrupted public user and where the Councils determined not to make Orders. 
On appeal, in both cases, the Secretary of State considered that the Councils should not be 
directed to make the Orders. At judicial review, Owen J allowed both applications; quashed 
the Secretary of State’s decisions and held that: 

 
“(1) under Section 53(3)(c)(i) of the Wildlife and Countryside Act 1981, the tests 
which the county council and the then Secretary of State needed to apply were 
whether the evidence produced by the claimant, together will all the other 
evidence available, showed that either (a) a right of way subsisted or (b) that it 
was reasonable to allege that a right of way subsisted. On test (a) it would be 
necessary to show that the right of way did subsist on the balance of 
probabilities. On test (b) it would be necessary to show that a reasonable person, 
having considered all the relevant evidence available, could reasonably allege a 
right of way to subsist. Neither the claimant nor the court were to be the judge of 
that and the decision of the Secretary of State was final if he had asked himself 
the right question, subject to an allegation of Wednesbury unreasonableness. 
The evidence necessary to establish that a right of way is reasonably alleged to 
subsist is less than that needed to show that a right of way does subsist. The 
Secretary of State had erred in law in both cases as he could not show that test 
(b) had been satisfied.” 

 
  Owen J also held that: 
 

“(2) In a case where the evidence from witnesses as to user is conflicting, if the 
right would be shown to exist by reasonably accepting one side and reasonably 
rejecting the other on paper, it would be reasonable to allege that such a right 
subsisted. The reasonableness of that rejection may be confirmed or destroyed 
by seeing the witnesses at the inquiry.” 

 

 

 19.3.   Having considered all this evidence, officers conclude that it can be reasonably alleged that 

a right for the public on foot subsists over the land in question and that there is no 

incontrovertible evidence that such a right does not exist. Making an order to record the 

route as a public footpath on the definitive map and statement allows for objections and if 
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appropriate a public inquiry at which the witnesses can be cross examined by an 

independent inspector appointed by the Secretary of State. 

 

20.    Overview and Scrutiny Engagement 

Overview and Scrutiny Engagement is not required in this case. The Council must follow the 

statutory process which is set out under Section 53 of the Wildlife and Countryside Act 1981. 

21.    Safeguarding Considerations 

Considerations relating to the safeguarding of anyone affected by the making and 

confirmation of an order under Section 53(2) of the Wildlife and Countryside Act 1981, are 

not considerations permitted within the Act. Any such order must be made and confirmed 

based on the relevant evidence alone. 

 22.    Public Health Implications 

          Considerations relating to the public health implications of the making and confirmation of an 

order under Section 53(2) of the Wildlife and Countryside Act 1981, are not considerations 

permitted within the Act. Any such order must be made and confirmed based on the relevant 

evidence alone. 

 

23.    Environmental Impact of the Proposal 

Considerations relating to the environmental impact of the making and confirmation of an 

order under Section 53(2) of the Wildlife and Countryside Act 1981, are not considerations 

permitted within the Act. Any such order must be made and confirmed based on the relevant 

evidence alone. 

24.    Equalities Impact of the Proposal 

Considerations relating to the equalities impact of the making and confirmation of an order 

under Section 53(2) of the Wildlife and Countryside Act 1981, are not considerations 

permitted within the Act. Any such order must be made and confirmed based on the relevant 

evidence alone. 

25.    Risk Assessment 

Considerations relating to the health and safety implications of the making and confirmation 

of an order under Section 53(2) of the Wildlife and Countryside Act 1981, are not 
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considerations permitted within the Act. Any such order must be made and confirmed based 

on the relevant evidence alone. 

26.    Financial Implications 

26.1. The determination of definitive map modification order applications and modifying the 

definitive map and statement of public rights of way accordingly, is a statutory duty for the 

Council, therefore the costs of processing such orders are borne by the Council. There is no 

mechanism by which the Council can re-charge these costs to the applicant. 

 

26.2. Where no definitive map modification order is made, the costs to the Council in processing 

the definitive map modification order application are minimal. 

 

26.3. Where a definitive map modification order is made and objections received which are not 

withdrawn, the order falls to be determined by the Secretary of State for Environment, Food 

and Rural Affairs (SoSEFRA). An Independent Inspector appointed on behalf of the 

SoSEFRA will determine the order by written representations, local hearing or local public 

inquiry, which have a financial implication for the Council. If the case is determined by written 

representations the financial implication for the Council is negligible, however where a local 

hearing is held, the costs to the Council are estimated at £200 - £500 and a public inquiry 

could cost between £1500 - £3000, if Wiltshire Council supports the order (where legal 

representation is required by the Council) and around £200-£500 if it does not support the 

order (i.e. where no legal representation is required by the Council as the case is presented 

by the applicant). Any decision taken by SoSEFRA is liable to challenge in the High Court, 

the council would bear no financial burden at this stage as the decision has been made by 

the SoSEFRA. 

 

27.     Legal Considerations 
           Where the Surveying Authority determines to refuse to make an order, the applicant may 

lodge an appeal with the SoSEFRA, who will consider the evidence and may direct the 

Council to make an order.  

 

  If an order is made and objections are received, the procedure is as detailed above in 

paragraph 26.3. 
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28.    Options Considered 
         To: 

(i)  Refuse to make a definitive map modification order, under Section 53 of the 

Wildlife and Countryside Act 1981, where it is considered that there is insufficient 

evidence that a right of way for the public on foot subsists or is reasonably 

alleged to subsist, on the balance of probabilities, or 

 

(ii)  Where there is sufficient evidence that a right for the public on foot subsists or is 

reasonably alleged to subsist, on the balance of probabilities, the authority is 

required to make a definitive map modification order to add a footpath to the 

definitive map and statement of public rights of way, under Section 53 of the 

Wildlife and Countryside Act 1981. 

 

28.1. Section 53(3)(b) requires that on the balance of probability a presumption is raised that the 

public have enjoyed a public right of way over the land for a set period of time. Section 

53(3)(c)(i) of the Wildlife and Countryside Act 1981 provides that an order should be made if 

the Authority discovers evidence, which, when considered with all other relevant evidence 

available to them, shows that, on the balance of probabilities, a right of way subsists or is 

reasonably alleged to subsist over land in the area to which the map relates. This section 

allows for the consideration of common law and the inclusion of historical evidence and is 

the more commonly used section. 

28.2   In considering the evidence under  section 53(3)(c)(i) there are two tests which need to   be 

applied, as set out in the case of R v Secretary of State ex parte Mrs J Norton and Mr R 

Bagshaw(1994) 68P & CR 402 (Bagshaw): 

Test A: Does a right of way subsist on the balance of probabilities? This requires the       

authority to be satisfied that there is clear evidence in favour of public rights and no credible 

evidence to the contrary. 

Test B: Is it reasonable to allege that on the balance of probabilities a right of way subsists? 

If the evidence in support of the claimed paths is finely balanced but there is no 

incontrovertible evidence that a right of way cannot be reasonably alleged to subsist, then 

the authority should find that a public right of way has been reasonably alleged. 

         To confirm the Order, a stronger test needs to be applied; that is, essentially that   contained 

within Test A. In Todd and Bradley v SoSEFRA [2004] EWHC 1450 (Admin). Evans-Lombe J 
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found that the appropriate test for confirmation is the normal civil burden of proof that such a 

way subsists on the balance of probabilities. 

 Test B is the weaker test and only requires that on the balance of probabilities it is 

reasonably alleged that public rights subsist. This allegation may only be defeated at the 

order making stage by incontrovertible evidence. 

 

29.    Reasons for Proposal 
 

         It is considered that there is sufficient evidence to meet test B as described in the above 

paragraph 28.2 that a public right on foot exists over the route in the parishes of Pewsey and 

Milton Lilbourne subject of this application. The user evidence supplied demonstrates 20 

years of uninterrupted use of the route in the relevant period. The issues of use and signage 

are disputed by the owners of the land, with the lack of conclusive evidence in favour of 

either side on these subjects the council can only conclude it can be reasonably alleged that 

rights exist over this land, if the landowner objects to this decision using the evidence 

already considered or any other reasons this case would then have to be brought to a public 

inquiry where an inspector would have the opportunity to cross examine the evidence 

submitted by all parties. At this stage officers believe test B has been met as there is no 

incontrovertible evidence.  

 

30.    Recommendation  

 
         That Wiltshire Council makes a definitive map modification order to record a public footpath 

over the route in the parishes of Pewsey and Milton Lilbourne subject to this application. 

 

 

     Craig Harlow 

         Rights of Way Officer 

         24 October 2017 

 

 

 



APPENDIX 1A







































APPENDIX 1B





































APPENDIX 2









APPENDIX 3i





APPENDIX 3ii



APPENDIX 4



APPENDIX 5



APPENDIX  5(1)





Wiltshire Council 
Rights of Way & Countryside Team 
County Hall   your ref: CH 2017/02 
Bythesea Road 
Trowbridge 
BA14 8JN 

4 Jan 2017 

Attention of Craig Harlow 

Pewsey paths 82 & 82A and Milton Lilbourne paths 34 & 34A 

Thank you for your letter of 19 December. 

Like most walkers I do not keep a written or photographic record of the majority 
of my walks and I can confirm I have none relating to the above paths. What I can 
say with certainty is that I have regularly walked these paths since we moved to 
Wootton Rivers nearly 25 years ago. I have never been challenged nor indeed have 
the routes been obstructed until recently when fencing and notices have barred my 
way.  

The paths above are part of a particularly favourite walk from Wootton Rivers to 
Milton Lilbourne then across towards Fyfield Manor (either MLIL1 or 2), along the 
lane/bridleway (MLIL18) to pick up the paths at E or F on your map following them 
through to Pewsey. I have probably undertaken this walk on average four times a 
year over the last 25 years. Sometimes I have used the above paths from Pewsey 
car park as a circular route.  

The pattern of leaving a wider strip at the edge of fields mentioned in your letter 
has become common in recent years but previously I walked the above paths at the 
curtilage of the fields. I have no record of when these changes occurred and 
indeed there have always been physical differences depending on the time of year. 

The essential point is that I have walked the above paths without challenge prior to 
2007 going back 25 years. If you want to discuss this matter please give me a call. 

Yours sincerely 

David Parry 

APPENDIX 5(2)



1

Harlow, Craig

From:
Sent: 06 January 2018 17:45
To: Harlow, Craig
Subject: Pewsey East Walkers

Follow Up Flag: Follow up
Flag Status: Flagged

Thankyou for your recent letter and I am pleased to be able to repeat in the strongest possible way that my 
husband, who died 18 years ago and I regularly walked along the streamside paths in Kepnal from the time of our 
moving here in December 1975.  
Weekend walking, when the children were old enough, would have been east of Kepnal...summer evenings were the 
C A route.  
I particularly remember one summer probably 1993 or 1994, when my youngest had learned to ride a bike but could 
not go out onto the main road. We would go down the drove and turn right at C, then right,up to A, lift the bike over 
the stile to go back across the field. 
I remember walking the same route with my brother visiting from South Africa Christmas 1993. 
Regarding flooding and muddy patches....we always wore wellies and could ferry the children over any that were 
too deep. That's country living and why we love Kepnal. 
Sincerely, 
       Maggie Roberts 

Sent from my Huawei Mobile 
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1

Harlow, Craig

From:
Sent: 08 January 2018 17:50
To: Harlow, Craig
Subject: Rights of way - Kepnal

Follow Up Flag: Follow up
Flag Status: Flagged

Dear Craig, 

It's recently come to my attention that several rights of way crossing Kepnal, in Pewsey are marked for 
closure.  

It's also been brought to my attention that landowners claim that the paths were not walked prior to 2007. 
This is an outright lie ‐ I spent the vast majority of my childhood walking these paths with friends and 
family, and have many fond memories walking along (and occasionally in!) the steam.  

I'm now nearly 30 which, if my maths is correct, means I can state with some certainty that these paths 
were walked, frequently, from 1988 to at least 2006 when I left for university. I also have friends who can 
attest the same thing.  

If you have any questions, or wish to hear the same from others please do not hesitate to get in contact. 

Best regards, 

Michael Roberts 
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   Jan 6th 2018    

Dear Mr Harlow, 

I am writing in response to your letter concerning paths No 82 and 82A in Pewsey parish and paths 

No 34 and 34A in Milton Lilbourne parish dated Dec 19th. 

Prior to 2007 most footpaths in this area either followed a field boundary or crossed a field between 

two stiles located on opposite sides of a field. These paths could be ploughed, planted across, 

flooded or easily walked depending on the season and the management of the land by the farmer. 

As far as I was aware, farmers are not obliged to keep footpaths as grass for the benefit of walkers. 

However, walkers are supposed to follow the country code by sticking to the permitted paths as best 

as they can i.e. by following closely to the field edges or walking in a straight line between two stiles 

unless directed to do otherwise by an appropriate sign. 

I have always respected these codes of conduct and as a law‐ abiding person would never trespass 

on to land that was clearly signed to be out of bounds. 

I have to say that having lived here for 40 years I don’t recall seeing any such signs until very recently 

and was quite surprised to find that paths I have enjoyed using in the past were in fact not 

permitted.  

Confusion has arisen due to the fact that until very recently very few footpath signs existed in the 

area in question and footbridges were not in place e.g. between points A and C on your map. 

  Because of this, and due to the fact that if you were attempting to follow a path it was often 

impossible to find, or indeed blocked, people took the only option open to them and followed in the 

footsteps of others by finding an alternative route. These routes still followed field boundaries and 

seemed to logically connect one path to another. 

Until now, the farmers seem to have had no objection to this and so it was assumed that these paths 

were able to be used legitimately. 

I have no proof of this but can only offer an assurance that I am giving my honest account in this 

matter. 

I feel deeply saddened that the land owners have taken such a hostile stance over this and can only 

hope that a compromise can be reached to resolve this happily for all concerned. 

Yours sincerely, 

Lesley Bradshaw 
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Wiltshire Council 
Rights of Way & Countryside Team 
County Hall    your ref: CH 2017/02 
Bythesea Road 
Trowbridge 
BA14 8JN 

4 Jan 2017 

Attention of Craig Harlow 

Dear Mr Harlow, 

Pewsey paths 82 & 82A and Milton Lilbourne paths 34 & 34A 

In response to your letter of 19 December, I write with the following further information and 
clarification. 

I can confirm that whilst I may not be able to supply photographic proof, as one often does not 
take a camera on a regular local walk, I have indeed been walking the paths described since my 
earliest memories, going back some 44 years (I am now approaching 50 and have always walked in 
the local area.) The route was, and is, a regular round walk. I can also confirm with absolute 
certainty that I have never been challenged or the routes been obstructed until very recently, 
when the fencing and notices appeared.  

As a child growing up in Pewsey, we walked these paths as a family.  Later, as a teenager, and 
then as an adult, I made regular walks across the paths, either on my own or in the company of 
friends.  The path was always adequately wide for two persons, never ploughed right up to the 
stream edge.  In sustained periods of wet weather, wellie boots may have been required, as the 
far end of the path towards the Fyfield end became a little water logged, but it was never 
inaccessible.  In periods of freezing weather, the ice formed on the edge of the field and 
provided great fun, as we skated up and down the frozen giant puddle.  This enjoyment 
continued with my own children, now 18 and 16 years old, whom I regularly walked with from a 
very early age, both in baby slings and then on their own two feet. 

The salient points are that the path was a well-known and used path going back, based on my own 
use, about 44 years on a regular basis, without hindrance from either challenge or obstruction. 
The path may have been narrower in the past than it now is but was always walkable by at least a 
couple of people abreast.  It is only very recently that the fencing and barriers have appeared – 
surely if this was to protect wildlife, these fences would have been put in place at the time of 
widening field edge, it being a well-walked route.  It is a natural direction to walk in to form a 
round route and I have never seen it abused, littered or crops disrespected. 

I would be happy to speak with you further if there is any more information I can provide to 
clarify the points made. 

Yours sincerely 

Lara Jepson 
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1

Harlow, Craig

From:
Sent: 07 January 2018 13:08
To: Harlow, Craig
Subject: Right of way 

Follow Up Flag: Follow up
Flag Status: Flagged

Dear Mr Harlow, 

I lived at 8 Ball Road and a child and until early adulthood, I now own 5 Ball Road. From the age of 10 years old, 
which was in 1978 I remember walking our family dog along the path to the lake at Fyfield. At the time there was 
constant use of this footpath, by dog walkers, ramblers and also families and horse riders heading to the bridle way 
to the Hill. 

I also used to go bird watching with friends along the river path, looking at river birds and also on the lake at Fyfield, 
and walking up the hill to Milton Lilbourne and then through Everleigh ashes and back down Pewsey hill past the 
white horse. These were all footpaths commonly frequented by many people.  

This footpath has definitely been in full use since the late seventies, before then I am too young to remember. 

I hope this helps but please do not hesitate to contact me if you require further information. 

Best regards 
Christopher Hames 
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Harlow, Craig

From:
Sent: 08 January 2018 17:46
To: Harlow, Craig
Subject: Pewsey paths 82 and 82A and Milton paths 34 and 34A

Follow Up Flag: Follow up
Flag Status: Flagged

REF CH 2017/02 

Dear Mr Harlow, 
In response to your letter I have emailed all “ the walkers” and hope a number have responded to you directly about 
their use of the route prior to 2007. 
I offer my recollections of “the route” as follows:‐ 
We moved to Pewsey in 1973, and used various parts of the route for family walks at weekends and during school 
holidays. We were never confronted by any farm workers and although the fields were largely ploughed never to 
the edges there was still room to walk. 
I retired in 1995 and have walked these routes much more  frequently since that – often on a daily basis, particularly 
from 2010. The widening of the strips certainly made walking easier and more enjoyable and I have never been 
aware of any problems caused by walkers using these. Furthermore the occasional flooding,(ground water), in some 
areas has not prevented me from using the route. 

Your sincerely, 
George and Bernadette Haddock 

Sent from Mail for Windows 10 
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Harlow, Craig

From:
Sent: 07 January 2018 13:07
To: Harlow, Craig
Subject: Rights of Way & Countryside Team.    FAO Craig Harlow.Rights of Way Officer

Follow Up Flag: Follow up
Flag Status: Flagged

Dear Mr. Harlow,        I am writing with Regard to use of land affected by the order route.that states that the order 
route was not used prior to 2007.        This is totally untrue.  I and my family walked these fields from  the late 70’s 
and early 80’s,we have continued to do so,walking dogs and bird watching up until the fences were erected.   We 
walked along the edges of fields that were in use.    We walked to Milton Lilbourne, and back.  We also walked up to 
the Milton hill,and Pewsey white horse hill.      
With Regards,        
Sent from Mail for Windows 10 
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