Individual Cabinet Member Delegated Decision

Subject: Disposal of open space to Westbury Town Council as an
Asset Transfer

Cabinet Member: ClIr Tamara Reay - Cabinet Member for Highways and Assets

Key Decision: No

Purpose of Report

. To considerthe objections received following advertisement of the potential disposals
of open space unders123(2A) Local GovernmentAct 1972

. To determine whetherthe proposed asset transferto Westbury Town Council should
continue.

Relevance to the Council’s Business Plan

. The Service Devolution and Asset Transfer programme meets a number of Business
Plan missions:

e the people of Wiltshire are empowered to live full, healthy and enriched lives

e our communities continue to be beautiful and exciting places to live

. One of the Business Plan themes isto have vibrant, well-connected communities, with
asset transfers being one of the identified ways to achieve this.

Background

. In September 2022 the Service Devolution and Asset Transfer policy was approved; it
sets out clear guidelines for the packages of services and assets subject to transfer
and provides a streamlined process, including the use of standardised service
delegation agreements, lease agreements and freehold asset transfer documents.

. The policy states a defined minimum of the services to be devolved and a defined
minimum of assets to be transferred in any one local area, with recognition that some
deals may differ depending on the services provided and the assets held within.

. The Westbury Town Council service delegation and asset transfer proposal meets the
policy criteria, and the services and assets to be included are set outin Appendix One
and Appendix Two to the decision of Clir. Richard Clewer of the 27 June 2024.

Main Considerations for the Council

. The proposed asset transfer to Westbury Town Council includes land thatis
considered to be an open space. Under Section 123(2A) of the Local Government Act
1972 any potential disposal of any land consisting or forming part of an open space
must follow the procedure as set outin that section. The Council, therefore, published
notice of the potential disposal in the Wiltshire Times on 13th September 2024 and
20th September 2024 (the Notice) seeking objections no later than 4th October 2024.



Plans of the open space were made available to the public in Westbury Town
Council's offices.

. Appendix One provides a list of open space assets to be transferred for the purpose of
the Notice, with a copy of the Notice in Appendix Two. The notice included two
anomalies:

e All Saints Churchyard —included for completeness despite the Council not
owningthe freehold, asitis proposed to delegate the responsibility to maintain
the churchyard to Westbury Town Council.

e Westbury Leigh Car Park — thiswas included in error, as the land is not “an
open space” for the purposes of section 123(2A) of the Local Government Act
1972.

10.The legislation does not specifically state the way in which objections can be made,

resulting in objections on process, loss of open space, loss of community facility, valu e
for money, etc having been made to the Council.

11.The council received 3 representations as a result of the advertisement of the

Council'sintentions, the grouped and summarised table of representations is attached
in Appendix Three. In addition to objections clarifications questions were asked and
these are being responded to as part of the consultation process.

12. Whilst Appendix Three details all objections, one to highlightis that based on the view

that existing covenants are removed from sites as a result of the Notice. This is notthe
case; any existing covenants will remain with the land after transfer. Where any land
is held by the Council under either section 164 of the Public Health Act 1875 or section
10 ofthe Open Spaces Act 1906, the land will be freed from the statutory trust under
which itis currently held, but will be transferred subject to the Community Use
Covenants.

Overview and Scrutiny Engagement

13.The Council’'s Overview and Scrutiny function have been consulted through the

drafting of this report and it has been confirmed that the report does not need to be
considered by Overview and Scrutiny Management Committee.

Safeguarding Implications

14.There are no safeguarding implications of this decision.

Public Health Implications

15.There are no Public Health implications of this decision, as the existing use as open

space remains.

Procurement Implications

16.There are no procurementimplications of this decision.

Equalities Impact of the Proposal

17.The outcome of the Notice raises no issues in respect of equalities impact.



Environmental and Climate Change Considerations

18.The outcome of the Notice raises no issues in respect of environmental or climate
impact, although the town council will be able to enhance the areas to contribute to the
challenges.

Workforce Implications
19.The outcome of the Notice raises no issues in respect of workforce implications.

Risks that may arise if the proposed decision and related work is not taken

20. If the proposal in this report is not agreed, the assets transfers to Westbury Town
Council will notoccur leaving both assets and services being the responsibility and
cost of the Council.

Risks that may arise if the proposed decision is taken and actions that will be
taken to manage these risks

21.1tis not anticipated there are any direct risks associated with this decision. The
requirementto advertise the intended disposal of open space has been discharged,
together with the requirementto consider any objections received; please see
Appendix Three of this report.

22.An objection has been received with reference to the Gunning Principles, which could
pose a risk of Judicial Review if notappropriately followed. By following the procedure
prescribed by section 123(2A), the production of this report with the consultation
responses included, and provided that those responses are considered by the decision
maker together with previous resolutions of both the Council and Westbury Town
Council thenthe Council will have complied with the Gunning Principles. It is of note
that the Council during the consultation also provided responses to objectors
(including responding to clarification questions).

Financial Implications

23.There are no financial implications fromthe Notice, with wider financial considerations
for the asset transfer being included in the Decision made by Clir Richard Clewer on
27 June 2024.

Legal Implications

24.Unders123(2A) of the LGA 1972 the Council is obliged to advertise the intended
disposal of any open space (as defined in the LGA 1972) and consider any objections
to its disposal. The proposed transfer does contain parcels of open space and the
Council has discharged thatduty by placing a Notice for two consecutive weeks in a
local newspaper circulating in the area.

25.Whilst S123(2A) requires the Council to consider any objections, they do not act as a
veto butare merely factors that should be considered to ensure thatthe decision
maker is fully informed to make the decision. As set out in this report the council all
objections to the proposed disposal have been identified and commented on and
therefore provided this is considered within the decision making the Council will have
discharged its legal obligations.



Options Considered

26.Not to proceed with the transfer of land — this will resultin Wiltshire Council retaining
ownership of the land and responsibility for all services proposed in the Service
Devolution and Asset Transfer package.

Conclusions/Proposal

27.1n light of the information provided it is believed that the statutory duty of the Council
has been discharged allow it to:

e considerthe objections received following advertisement of the potential
disposals of open space under s123(2A) Local GovernmentAct 1972, and

e determine whetherthe proposed asset transferto Westbury Town Council
should continue.

James Barrah - Director of Assets

Report Author: Mike Dawson, Head of Estates & Development, 01225 713250,
mike.dawson @wiltshire.gov.uk

Appendices

Appendix One - List of open space to be transferred.
Appendix Two - Copy of the Public Open Space advert.
Appendix Three - Objections received and responses given.

Background Papers

Cabinet Member decision made 27 June 2024 — L-03-24 - Service Delegation and
Asset Transfer Package — Westbury Town Council
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Appendix One — List of open space to be transferred

20263S1 | Westbury Victoria Gardens BA13 3BZ Not Registered
5064151 z\é‘fgz;‘;yg':e”;zs‘acczas: dM°rga" Walk,ManeWay, | pr13 360 | wTa12315
Westbury Land at AreaR15 Westbury Leigh Way, BA132GG | WT318097

5024151 \I;\geas;:'lcbury Open Space land adjacentto 51 Oldfield BA13 3LB WT186024

5024551 | Westbury Kingfisher Drive Play Area BA13 3XW | WT190846
WT294546
(Formerly WT209186)

5056851 | Westbury Primmers Place Open Space Land BA13 4QzZ WT466844, WT318097,
WT314464, WT314463,
WT314465 & WT314462

20001S1 | Westbury Redland Lane Allotments BA13 3NW | WT236611

50216S1 | Westbury Ash Grove Allotments BA13 3NH | WT236611

50216S1 | Westbury Cedar Grove Allotments BA13 3NIJ WT236611

50216S1 | Westbury Hazel Grove Allotments BA13 3NN | WT236611

50216S1 | Westbury Lilac Grove Allotments BA13 3NN | WT236611

20441S1 | Westbury Bridge Court Play Area BA13 3FB WT255897

2028451 \\:\;(:is:::;yllo\i\iy::ar:\b\yalk Recreation Ground and BA133NQ | WT264606

20270S1 | Westbury Grassacres Recreation Ground BA13 3NZ WT269339

2016851 | Westbury Beckett Place Play Area BA13 3GR WT269834

50552S1 | Westbury Boulton Close Open Space Land BA13 3GS WT296804

50561S1 | Westbury Campion Close, The Mead Open Space Land | BA13 3UX WT298760

s | Moy oyt Openaceans gy | D s T

5022851 | Westbury Land East of Bitham Park BA13 3DJ WT108134

5026951 | Westbury Land Adjoining Rosefield Way BA13 3TJ WT118457

50233S1 | Westbury Land surrounding Devon Drive BA13 3XQ | WT127395

50273S1 | Westbury Land East and West of Wiltshire Way BA13 3XD WT130263

5027651 | Westbury Land between 29 and 30 Indigo Gardens BA13 3LU WT134516

5029851 | Westbury Land Adjacent Nightingale Drive BA13 3XY WT156989

20301S1 | Westbury Kendrick Close Playground BA13 3QT WT158789

0312851 | Westbury Leigh Land at Penknap Road and The Spur BA13 3AZ WT314466

50630S1 | Westbury Leigh ExmoorRoad 'Open Space' land BA13 3HS WT314462

5021551 | Westburyland at Leighton Green BA13 3PN WT271466

20460S1 | Westbury Timor Road Play Area BA13 2GA | WT298572

50483S1 | Westbury Fell Road Chestnut BA13 2GG | WT306152

5063251 | Westbury Leigh Bashkir Road Open Space land BA13 3UL WT314463

5063351 | Westbury Leigh Bashkir Road Open Space land2 BA13 3UL WT314465

\;\I/:r?:;wry Land on west side of Warminsterroad WT293861, WT294131




50631S1 | Westbury Leigh Suffolk Road 'Open Space'land and BA13 3UL (Formerly WT82966)
& Westbury Leigh The Spur Open Space land2 & BA13 WT314466 & WT413621
5063451 3AZ

Land at Windsor Drive BA133UG | WT128701
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Appendix Two — Copy of the Public Open Space advert
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